Introduction
The South African Constitution provides that everyone is equal before the law and has the right to equal protection under and benefit of the law.1 Under Section 9(2), legislative and other measures designed to protect and advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken to promote equality.
One such measure is the Employment Equity Act (eea).2 Its preamble recognizes that apartheid and other discriminatory laws and practices have created disparities in employment, occupation, and income within the national labor market. It also recognizes that such disparities create disadvantages for certain categories of people, disadvantages so pronounced that they cannot be redressed simply by repealing discriminatory laws. The purpose of the eea is to achieve equity in the workplace by promoting equal opportunity and fair treatment and by implementing affirmative action measures to ensure equitable representation of certain "designated groups" in the workforce.3 Under Section 20, an employment equity plan must be devised based on an analysis of underrepresentation of groups. The plan should include the numerical goals to achieve equitable representation of suitably qualified people from designated groups within each occupational category and level in the workforce, Commentary international labor rights case law 3 (2017) 93-97 94 the timetable within which this is to be achieved, and the strategies intended to achieve the goals. 4 Prior to a 2014 amendment, Section 42 provided that those applying the statute were to take into account of the extent to which suitably qualified people from the designated groups were represented within each occupational category and level in that workforce in relation to a number of factors. These factors included the demographic profile of the national and regional economically active population and the pool of suitably qualified people from designated groups from which the employer may reasonably be expected to promote or appoint employees.
In Solidarity v Department of Correctional Services, ten unsuccessful applicants to various positions within the Department of Correctional Services (dcs) in South Africa's Western Cape Province, assisted by their trade union (Solidarity) contended that the dcs Employment Equity Plan was unlawful in its complete disregard for regional demographics.5 The applicants challenged the basis for their non-appointment on the grounds that the numerical goals in the plan-which they considered as employment quotas-as well as the rigid application of the targets were prohibited by the eea. Each individual had been denied appointment or promotion because that person's race (alone or coupled with gender) was considered adverse to achieving national demographic representation. Nine of the applicants fell within the designated group under the eea (as black and, in five instances, female), but because "Coloureds" at the various levels to which they sought appointment were overrepresented, they were not appointed. Their individual merit did not matter. The only white male in the group, suffered the same fate on the basis of the application of the national demographic statistics.
The questions raised are not dissimilar to those raised in European litigation interpreting the validity of measures to promote equal opportunities. 6 The European Court of Justice in Kalanke declined to sanction automatic preference for women, but qualified its approach in Marschall, essentially to the effect that allowance for deviation from the preference clause could save the measure from the conclusion that it constituted unfair discrimination. 7 In Abrahamssohn, a positive measure that did not engage with an applicant's
